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GRANTING IN PART AND DENYING IN PART
MOTION FOR RECONSIDERATION

BY CHAIRMAN RING AND MEMBERS KAPLAN
AND EMANUEL

On March 4, 2020, the National Labor Relations Board
issued a Decision and Order in this no-answer default
judgment proceeding.! The Board found that Bevilacqua
Asphalt Corp. (the Respondent) violated Section 8(a)(1)
and (3) of the Act by barring former driver employee
Daniel Hedquist from its plant about July 25, 2019, be-
cause of Hedquist’s prior union activities from about
mid-May through December 2016, when he was em-
ployed by the Respondent, including activities in further-
ance of an organizing drive at the Respondent’s facility.

To remedy this violation, the Board ordered the Re-
spondent to cease and desist from “[b]arring former em-
ployees from its plant because they engaged in union
activities, including activities in furtherance of an organ-
izing drive at the Respondent’s facility, and to discour-
age employees from engaging in these activities” and
from “[iJn any like or related manner interfering with,
restraining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.” The
Board additionally provided its customary notice-posting
remedy, ordering the Respondent to post a notice at its
Uxbridge, Massachusetts facility informing employees
that it would cease and desist from these activities.
However, the Board denied the General Counsel’s re-
quest that the Board order the Respondent to mail a copy
of the notice to all full-time and regular part-time truck-
drivers currently employed or formerly employed by the
Respondent at any time since December 1, 2016, on the
basis that the General Counsel had not shown that this
additional measure was needed to remedy the effects of
the Respondent’s unfair labor practices.

On March 30, 2020, the General Counsel filed with the
Board a Motion to Modify the Board’s March 4, 2020
Order and Motion to Reconsider its Denial of Mailing
Notices. The General Counsel submits that the Board’s
Order did not specifically refer to discriminatee
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Hedquist, nor provide for the notice to be provided to
Hedquist or to Hedquist’s employer, who was the Re-
spondent’s customer.? Accordingly, the General Counsel
requests that the Board modify its Order and notice by
adding an affirmative paragraph stating that the Re-
spondent will grant its former employee Daniel Hedquist,
as an employee of one of its customers, access to its
property on the same basis that it grants access to em-
ployees of other customers and that it will notify its cus-
tomer, Daniel Hedquist’s employer, of this in writing.

The General Counsel also moves the Board to recon-
sider its denial of the General Counsel’s request that the
Board order the Respondent to mail a copy of the notice
to all full-time and regular part-time truckdrivers current-
ly employed or formerly employed by the Respondent at
any time since December 1, 2016. The General Counsel
contends that a notice-mailing remedy is necessary be-
cause the Respondent operates a quarry and asphalt man-
ufacturing plant in which some employees, particularly
drivers, do not regularly enter the Respondent’s office
where the notice would be posted. Thus, the General
Counsel requests in his motion that the Board require the
Respondent to mail a copy of the notice to its current and
formerly employed employees since December 1, 2016.
The General Counsel further argues that mailing the no-
tice to Hedquist and his employer is necessary to put
them on notice that Hedquist will no longer be unlawful-
ly banned from the Respondent’s property and that re-
stricting his work assignments is no longer necessary.

Having reconsidered the Board’s Decision and Order
in light of the General Counsel’s motions, we find that
the motion to modify should be granted and that the mo-
tion for reconsideration should be granted in part and
denied in part, as discussed below.

1. We find merit in the General Counsel’s motion to
modify the Board’s Order and notice by adding an af-
firmative paragraph stating that the Respondent will
grant Hedquist, as an employee of one of its customers,
access to its property on the same basis that it grants ac-
cess to employees of other customers and that it will no-
tify Hedquist’s employer of this in writing. Including
this affirmative paragraph and notifying Hedquist’s em-
ployer is necessary to remedy the possible adverse im-
pact the Respondent’s unlawful conduct could have on
Hedquist’s current employment, to the extent that
Hedquist’s employer may have restricted Hedquist’s as-
signments in response to the Respondent’s conduct. Ac-

2 According to the General Counsel’s Motion for Default Judgment
and the amended charges in this proceeding, the Respondent barred
Hedquist from its facility when he was attempting to enter the facility
on behalf of one of the Respondent’s customers, by whom he was em-
ployed.
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cordingly, in the unusual circumstances of this case, we
grant the General Counsel’s motion to include this af-
firmative paragraph in the Order and notice, and to direct
the Respondent to mail a copy of the notice to Hedquist’s
employer.

2. We also find merit in the General Counsel’s motion
to reconsider our decision to deny the General Counsel’s
initial request that the notice be mailed to all full-time
and regular part-time truckdrivers currently employed or
formerly employed by the Respondent at any time since
December 1, 2016. However, contrary to the General
Counsel’s request in its motion that that the notice be
mailed to the Respondent’s current and former employ-
ees employed by the Respondent since December 1,
2016, we shall order the Respondent to mail the notice to
discriminatee Hedquist and to current and former truck-
drivers employed by the Respondent since July 25, 2019.
We find that requiring the Respondent to mail the notice
to discriminatee Hedquist is necessary to inform
Hedquist that he will no longer be unlawfully banned
from the Respondent’s property. As a former employee,
Hedquist presumably will not have access to the Re-
spondent’s offices where the notice would be posted.
Thus, notice-mailing is necessary to ensure that Hedquist
is informed of the Board’s Order. “The Board provides
for the mailing of individual notices when posting will
not adequately inform the employees of the violations
that have occurred and their rights under the Act.” Bill’s
Electric, 350 NLRB 292, 297 (2007); see also Abramson,
LLC, 345 NLRB 171, 171 fn. 3 (2005) (ordering notice
mailing where unit employees work on individual con-
struction sites across a two-state region); Technology
Service Solutions, 334 NLRB 116, 117 (2001) (ordering
notice mailing where affected employees work out of
their homes or vehicles and do not report to work at any
one location). Accordingly, we grant the General Coun-
sel’s motion for reconsideration in this regard and will
direct the Respondent to mail the notice to Hedquist.

We further grant the General Counsel’s motion to the
extent that we will order the Respondent to mail the no-
tice to current and former truckdrivers, based on the
General Counsel’s assertion that drivers do not regularly
visit the Respondent’s offices where notices would be
posted. Although the General Counsel requests in his
motion for reconsideration that we order notice-mailing
to all current and former employees, the General Counsel
has not specified any other job classifications that do not
regularly enter the Respondent’s offices, and thus we
find that the General Counsel has not shown that provid-
ing notice-mailing to employees other than truckdrivers
is necessary to remedy the effects of the Respondent’s

unfair labor practices.> See, e.g., Environmental Con-
tractors, Inc., 366 NLRB No. 41, slip op. at 4 fn. 6
(2018); On Target Security, Inc., 362 NLRB No. 31, slip
op. at 2 (2015); First Legal Support Services, LLC, 342
NLRB 350, 350 fn. 6 (2004).

We also limit the notice-mailing remedy for the Re-
spondent’s former truckdrivers, other than Hedquist, to
those employed by the Respondent since July 25, 2019—
which, as the date of the Respondent’s unfair labor prac-
tice in this proceeding, is our customary starting date for
the period defining the recipients of a remedial notice.
See, e.g., Aerotek, Inc., 365 NLRB No.2, slip op. at 5 fn.
30 (2016). The General Counsel’s proffered reason for
requesting notice-mailing to drivers employed since De-
cember 1, 2016, is that Hedquist—who was last em-
ployed by the Respondent in December 2016—must re-
ceive notification that he will no longer be unlawfully
banned from the Respondent’s property. Accordingly,
given that we are ordering the Respondent to mail the
notice to Hedquist specifically, we find that mailing the
notice to the other former truckdrivers employed by the
Respondent from December 1, 2016 to July 25, 2019, is
not necessary to remedy the effects of the Respondent’s
unlawful conduct.

3. Finally, due to the Coronavirus Disease 2019
(COVID-19) pandemic, we have modified the Order in
accordance with our recent decision in Danbury Ambu-
lance Service, Inc., 369 NLRB No. 68 (2020).

ORDER

The General Counsel’s motions to modify and for re-
consideration are granted to the extent indicated above.
Accordingly, the National Labor Relations Board affirms
its original Order as modified below, and orders that the
Respondent, Bevilacqua Asphalt Corp., Uxbridge, Mas-
sachusetts, its officers, agents, successors, and assigns
shall take the action set forth in the Order as modified
and set forth in full below.

1. Cease and desist from

(a) Barring former employees from its plant because
they engaged in union activities, including activities in
furtherance of an organizing drive at the Respondent’s
facility, and to discourage employees from engaging in
these activities.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

3 In this regard, we also note that in his motion for default judgment,
the General Counsel sought a notice-mailing remedy only for current
and former truckdrivers, rather than all current and former employees.
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(a) Grant its former employee Daniel Hedquist, as an
employee of one of its customers, access to its property
on the same basis that it grants access to employees of
other customers, and notify its customer, Daniel
Hedquist’s employer, of this in writing.

(b) Post at its facility in Uxbridge, Massachusetts,
copies of the attached notice marked “Appendix.”™* Cop-
ies of the notice, on forms provided by the Regional Di-
rector for Region 1, after being signed by the Respond-
ent's authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in
conspicuous places, including all places where notices to
employees are customarily posted. In addition to physi-
cal posting of paper notices, notices shall be distributed
electronically, such as by email, posting on an intranet or
an internet site, and/or other electronic means, if the Re-
spondent customarily communicates with its employees
by such means. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. If the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since July 25, 2019.

(c) Mail a signed copy of the official notice to the Re-
spondent’s former employee, Daniel Hedquist, and to his
current employer who is the Respondent’s customer; and
to all current and former truckdrivers employed by the
Respondent at any time since July 25, 2019.

(d) Within 21 days after service by the Region, file
with the Regional Director for Region 1 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. June 3, 2020

4 1If the facilities involved in these proceedings are open and staffed
by a substantial complement of employees, the notices must be posted
within 14 days after service by the Region. If the facilities involved in
these proceedings are closed due to the Coronavirus pandemic, the
notices must be posted within 14 days after the facilities reopen and a
substantial complement of employees have returned to work, and the
notices may not be posted until a substantial complement of employees
have returned to work. Any delay in the physical posting of the paper
notices also applies to the electronic distribution of the notice if the
Respondent customarily communicates with its employees by electron-
ic means. If this Order is enforced by a judgment of a United States
court of appeals, the words in the notice reading “Posted by Order of
the National Labor Relations Board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of
the National Labor Relations Board.”

John F. Ring, Chairman
Marvin E. Kaplan, Member
William J. Emanuel, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT bar former employees from our plant
because they engaged in union activities, including activ-
ities in furtherance of an organizing drive at our facility
among our employee drivers.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL grant our former employee Daniel Hedquist,
as an employee of one of our customers, access to our
property on the same basis that we grant access to em-
ployees of other customers and WE WILL notify our cus-
tomer, Daniel Hedquist’s employer, of this in writing.

BEVILACQUA ASPHALT CORP.

The Board’s decision can be found at
www.nlrb.gov/case/01-CA-245510 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.
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